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	Keep the Maryland Guard at Home  
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The Legal Argument for Keeping Maryland’s Guard at Home               




Article 1 of the Constitution gives Congress the power to declare war, and Article 2 gives the president the power to be commander in chief.  Our founding fathers intentionally created this tension, because they understood the dangers of executive power. They also placed a large part of the military, the militias—today’s National Guard--under the control of the states.
As Commander in Chief, the President may use the Army and Navy to defend our country. Title 10, USC, gives the President authority to deploy the National Guard, as well as the Army and Navy, in time of war or emergency. However, in order to legally use any military services--including the Guard--the President needs either a Congressional declaration of war or an emergency authorization from Congress for the use of military force. In the absence of either a declaration of war or a valid authorization, the President has no legal basis for sending our troops to war.
The Congressional declaration of a state of emergency used to send the National Guard to Iraq is the 2002 Authorization for the Use of Military Force (AUMF). It was limited to two purposes, and two purposes only:  defending U.S. national security from the “threat posed by Iraq,” and enforcing UN Security Council Resolutions regarding Iraq’s alleged ballistic missiles and weapons of mass destruction. Saddam Hussein—along with his supposed threat—is gone, and the UN resolutions are no longer relevant. Thus, the 2002 AUMF can no longer legitimately be invoked to Federalize the National Guard. Neither the AUMF nor any other law authorizes an indefinite assignment of State Guard members to the National Guard of the United States.

In the absence of any existing legal authority to call up the State Guard for Federal service in Iraq, the Maryland Guard should remain at home. Since the 2002 AUMF has by its own terms expired, Congress would have to pass a new AUMF to legally place the State Guard under Federal control for assignment to Iraq.
SB 501 and HB 907 are not rooted in the location, purpose, type, or schedule of duty for which National Guard members are called up under the AUMF. We simply want the President and the Governor to follow the U.S. Constitution and the laws governing the Maryland National Guard.
